Mitchell Slough Ruling Disallows Public Accesstc "Mitchell Slough Ruling Disallows Public Access"
  The long-time heated debate MWF reviewed in two Montana Wildlife feature articles (Mitchell Slough: Challenging Traditional Values Part I and II, June/July and August/September 2004) of whether the Mitchell Slough is a ditch or a natural water body open to recreational use by the public under the Montana Stream Access Law has received a court ruling - - “…the Mitchell Slough is no longer a natural water body…there is no access to the Mitchell.”

  District Judge Ted Mizner responded to Count IV, the final complaint of a four-part lawsuit filed by the Bitterroot River Protective Association, Inc. who has been combating efforts that privatize the side channel of the Bitterroot River and block public access. 

  The Association is a group of more than 200 Bitterroot valley citizens including business owners, hunters and anglers, laborers, a legislator and others. Montana Fish, Wildlife and Parks joined the complaint also believing that the history of the waterway flowing through the properties of rock legend Huey Lewis, San Francisco discount stock broker Charles Schwab, and other financially noteworthy landowners documents a natural waterway that should be open to the public. 

  The May 9 ruling stunned statewide sportsmen and sportswomen because as the complained states “the public has always used the surface waters of the Mitchell for recreational purposes…” at least until some area landowners began working within its banks, rechanneling, putting up barbed wire fence and closing off the public access.  Furthermore, documents presented to the court provided historical evidence that the waterway was recognized as a natural water body as far back as the late 1880s. The court said this information “did not weigh heavily (in) the Court’s final analysis.” 

  Two prior cases, one in 1911 and another in 1928 recognized the side channel as a natural stream and branch of the Bitterroot River. In another case in 1990 two brothers challenged the “No Trespassing” signs and Huey Lewis fence barriers by choosing to walk up the stream, within the high-water marks, to go fishing.  They were arrested but later acquitted in a citizen’s jury trial on the basis that jurors believed the Slough open to the public under the Stream Access Law. 

  The court concluded, that because a headgate and other diversions had been put in place to redirect water, among other things - - “the Mitchell Slough is no longer a natural water body.”  Therefore, the Stream Access Law does not apply. 

  The Bitterroot citizens group and the FWP has yet to determine whether they will appeal the ruling to the Montana Supreme Court.  Part of the consideration, at least for the grassroots-citizen group, is financial. The group has legal bills of nearly $50,000 in bringing the four-part lawsuit to combat the loss of public access and resource privatization. The ability of grassroots citizens to raise the necessary funds to take on the issue in comparison to the affluent landowners is certainly far more difficult. 

  If you would like to support the efforts of the citizen group either contact Michael Howell, Bitterroot River Protection Assoc., PO Box 8, Stevensville, MT 59870 or Ira T. Holt, Ravalli County Fish and Wildlife/MWF Representative, 548 Cielo Vista, Hamilton,MT 59840.

  The two-part feature articles appearing in Montana Wildlife in 2004 can be found at www.montanawildlife.com by clicking on Archives Montana Wildlife Articles and then paging down to Mitchell Slough, Part 1 and 2. 
