Bridge Access:
Fishing for Resolution
Pulling off the county road onto the right-of-way next to the guard rail that led up to the bridge over the river, I parked next to a grocery-getter van from North Dakota. There was plenty of room for us both and more. The sleek, light-weight kayak slid easily from the top of my aging Toyota camper. It had been a long, hard work week and I was anxious to escape the office confines, the meetings and the phone. To have cold mountain water slap my face, awaken me, wash out the cobwebs, to simply drift downstream or power my way through some rollers – that was my mental plan for the day.

  The fence, hour-glassing to the bridge abutment from the miles of private land paralleling the county road was taut, a good fence, it even had a PVC tube sleeve over the top strand. Thank you Mr. or Ms. landowner or the river enthusiast that helped negotiate such a deal. The boat easily slipped over the fence – no mess, no fuss – no damage to either. 

  Pushing off from shore I noticed a small raft pulled onto a shoal about a half-mile down river. A woman, probably mom, was sitting in the raft, two kids were standing in the ankle deep water nearby flipping rocks while a fly-fisherman, most likely dad, poised in a low profile intently watching the pool and then retrieving line with no resistance. As I paddled by, giving the angler plenty of room, the woman politely waved, the kids jumped up and down waving. The angler never gave me a glance.

  A few miles downstream I began to relax, feel alive again, in rhythm with the river flow. A ranch hand fixing fence that wound its way through alders into the edge of the river to discourage cattle from heading upstream courteously responded to my greeting with a nod and a wave. I thought – this is the way it should be – neighborly - and can be again. No mess, no fuss – no conflict for me or for the family. 

It Wasn’t Always This Way

This is not, however, the way it once was on this river. The public frequently did battle with the prior landowner. He was known to string barbed wire across the river just above the water surface, and not with the intent of preventing wayward cattle from heading upstream. He was known for hired hands that discouraged the public with side arms, ranch vehicles blocking the right-of-way at the county bridge that had barbed wire five or six strands high and exchanging threats with recreationists. These conflicts ended in a successful 1984 legal challenge brought by river recreationists when the Montana Supreme Court ruled, “…any surface waters capable of use for recreational purposes are available for such purpose by the public, irrespective of ownership or navigability…”

  In 2005, Montana sportsmen, sportswomen, and river and stream recreationists celebrated the 20-year anniversary of the Montana Stream Access Law (23-2-302 MCA), enacted in 1985. This law is one of those that benefits hundreds of thousands of people – resident and non-resident: floaters; anglers; families; children; wildlife enthusiasts; tourists; outfitters; and more - all hoping to enjoy the many waterways and landscapes of Montana in their own ways with no intention of stepping on private property rights. 

   Unfortunately, a small minority of landowners see the waterways that carve their way through private land and the public’s access to them differently. Some would like to financially benefit from these invaluable public resources or would like to privatize them for their own personal pleasure and do not view them as public. A few others believe that public use and access, in particular at county bridges, is a private property rights issue. Others, simply do not want the public floating or fishing through their land. And, some have valid complaints against disrespectful water recreationists and believe they have the right to shut off access to all because of the actions of these few bad apples.

  The Stream Access Law is a result of everyday citizens, outdoor and river enthusiasts, collectively working with landowners, counties and commercial interests for balanced public opportunities to use and access our streams and rivers beginning in the late 1960s. The few legal challenges have all resulted in the courts upholding a ruling that: “All water capable of recreational use can be so used by the public, between the ordinary high water marks, regardless of streambed ownership”.  The courts have further reinforced the Public Trust Doctrine and the rights of the state as identified in the 1972 Montana Constitution which provides: “All surface, underground, flood, and atmospheric waters within the boundaries of the state are the property of the state for the use of its people and are subject to appropriation for beneficial uses as provided by law.”

  Outdoor recreationists have never intentionally sought to reduce or take away any private property rights but only to ensure public opportunities to enjoy our public resources. For the most part, the stream access law has become an accepted way of Montana life and it works well. Bozeman attorney Jim Goetz, who has represented river recreationists and sportsmen in most of the legal challenges, said, “recreational use of Montana’s rivers and streams is of vital importance both to the people of Montana and to our economy.”

   A Montana policy report, Stream Access in Montana, May 2006, conducted by the University of Montana,   Public Policy Research Institute stated: 

“Twenty years after the state legislature passed Montana’s Stream Access Law, people are still talking about its provisions. Of the people we talked with—recreationists and landowners alike—most say the law is a success, that it works very well. Each year, they note, more than 200,000 licensed anglers and uncounted numbers of boaters and other recreationists take to Montana’s streams and rivers, with few if any conflicts with landowners over access or use.” The report went on to say, “Many of the landowners we talked with said that they can live with and even support the Stream Access Law because provisions are built in that protect private property rights.”  

  However, water recreation enthusiasts or private landowners with a stream or river running through their property who follow the news in the West know that there are still troubled waters. At a few locations, recreationists, landowners and counties are embroiled in legal disputes over the public’s ability to access streams and rivers at county bridges. Recreationists do not want to do battle with private landowner’s or counties but simply want to be able to access streams and rivers at legal sites.

  Perhaps the most contentious is on the Ruby River. Specifically, legal issues have been debated regarding the public’s ability to access the river from county (public) road rights-of-way and fences in the rights-of-way that intentionally prevent public access to streams, that are posted or that create a dangerous situation for the recreationists. (see sidebar-Bridge Access and the Law) 

Solutions or Status Quo? 

Montana Wildlife Federation and Montana Chapter of Trout Unlimited have been working since the 2005 legislative session on a new, good-faith and sincere legislative bill, Senate Bill 78, to resolve the related issues.  

  MWF and TU have dedicated countless hours exchanging ideas with Montana Fish, Wildlife and Parks, county commissioners, landowners, legislators, outdoor recreationists, various appointed citizen councils (Private Lands/Public Wildlife and FWP regional Citizen Advisory Councils) and Montana Association of Counties (MACo) in crafting Senate Bill 78. The current PLPW Council has given SB78 a “do pass” recommendation. 

  MWF, TU and others believe this homegrown, Montana solution will resolve and clarify most of the issues and legalities of public access at bridges and the authority of county commissions and state agencies, and improve relationships between stream and river users and private landowners.
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SB78 Offers Neighborly Compromise
Senate Bill 78, according to the Missoulian is, “…praiseworthy legislation that uses common-sense compromise to salve some of the friction created where the one right tends to rub against the other. Let’s be clear here: This bill promotes existing rights but doesn’t expand anyone’s rights. It doesn’t allow anyone to enter private property without permission. It doesn’t create any new liability for anyone. It will reduce damage and the need for irksome repairs on fences. And it will reduce landowner-sportsman conflicts. SB78 affirms and fosters respect for the legitimate rights existing on both sides of the fence, and it deserves passage into law.”

  This bill is a win-win Montana solution for counties, stream and river users, and landowners.

SB78 will:
Create reasonable livestock control and public access to streams under the watchful eye and authority of the rights-of-way trustee, the county commissions, with FWP assistance as needed;

Establish a process for legal fences to be built by private landowners to control livestock while offering a process for public access to streams and rivers and ensuring public safety;

Provide financial reimbursement from sportsmen and sportswomen funds for the erection, repair, or replacement of the portion of the fence which provides public access to the waterway including gates, stiles, PVC sleevess or other methods designed to ensure public access and safety;

Create a process for the determination of whether a fence at a bridge is legal, and whether or not  the public access mechanism is adequate or if it prevents public access;

Protect a county commission, the landowner building the fence, and an arbitration panel that participates in difficult decisions regarding the fence, and placement of public access to the waterway from liability issues due to any person who is injured or whose property is damaged because of placement or use of the public access to the waterway; and

Codify the Attorney General ruling on county road, rights-of-way and bridge access. 

SB78 does not:
Conflict with the Stream Access statutes or expand public access;

Constitute a “taking” of private property because county road rights-of-way remain unchanged;

Alter or attempt to change the width of any right-of-way, the width of the right-of-way is 60 feet unless the road was established with a different width or the county determines otherwise;

Diminish any existing private property rights; and

Allow the public, as a matter of right or prescription, to cross private property to get to a stream or river.

What You Can Do
  The question is – how valuable do you believe access at county bridge rights-of way are? Would you rather see legislation approved by our legislature, a bill crafted collectively by interested parties, recreationists, agencies, county associations and commissioners?  Or would you rather continue to do battle in the courts – costing hundreds of thousands of dollars and letting the courts determine the outcome? Would we rather have clarification on what is legal, a uniform standard that will improve relations between landowners and river enthusiasts or will bridge access conflicts continue? 

  If you are a floater, an angler, or a person that simply enjoys being on the many waterways of Montana, you can make a difference. If you would like to see these issues resolved – contact Montana legislators.

  For more detailed information on this issue or information on how to contact a legislator please call us at 1-800-517-7256 or visit the MWF website at www.montanawildlife.com.

  For a closer read of “Stream Access in Montana,” see the pdf copy of the full report on the Public Policy Research Institute home page at http://www.umtpri.org.
Bridge Access and the Law
Following some heated debates between Ruby River landowners and recreationists, Montana Fish, Wildlife and Parks (FWP) requested a legal ruling from the Montana Attorney General on the availability of public access at bridges in June 1998.  The assumption and assertion by waterway enthusiasts and FWP was—and is today—that a county public roadway and the bridge crossing over a stream or river and the associated rights-of-way is the intersection of two public thoroughfares; therefore, the public should be allowed access via the right-of-way.
  The first thoroughfare, established by the public trust doctrine, the courts and the Montana Constitution, reserves to the public the right to use streams and rivers for recreational purposes up to the high water mark. The second type of public thoroughfare is a county road, the associated bridge and right-of-way. The interest the public typically acquires in a county road and its right-of-way is an easement. The Montana Supreme Court has consistently applied a liberal interpretation of county road easement uses for over a century with few limits on the public’s use.

  In April, 2000, Attorney General Joe Mazurek issued a five part opinion which generally states: “The public may gain access to streams and rivers by using a public bridge, its 60ft. right-of-way, and its abutments.”  Moreover, Mazurek’s opinion holds that: 

A. Use of a county road right-of-way to gain access to streams and rivers is consistent with and reasonably incidental to the public’s right to travel on county roads.

B.  A member of the public must stay within the road and bridge easement to access streams and rivers. Absent definition in the easement or deed to the contrary, the width of a bridge right-of-way easement is the same as the public highway to which it is attached.

C.  A bridge and its abutments are a part of the public highway, and are subject to the same public easement of passage as the highway to which they are attached.

D.  Access to streams and rivers from county roads and bridges is subject to the valid exercise of the county commission’s police power and its statutory power to manage county roads.

E. Access to streams and rivers from county roads and bridges created by prescription is dependent upon the width and uses of the road during the prescriptive period.

  Many landowners and recreationists alike believe that the Attorney General’s opinion is accurate and should be codified in statute to clarify the debate over public access at county bridge rights-of-way.  

  In 2005, failed House Bill 133 attempted to allow fences, without definition, to be attached to or abut a county road bridge edge, guardrail, or abutment without being an encroachment. Likewise, the bill did not provide any provisions for public access; rather, the undefined fences could preclude public access. Many anglers and river users initially resisted the idea of allowing landowners to place fences across the public right-of-way and connect directly to bridge abutments. They saw this—as does state law—an encroachment within a public right-of-way. They cited instances where “aggressive” fences (more than four strands of wire, taller than 48 inches, and some with electrified strands) had been installed, apparently “intended to keep people out rather than to keep livestock in”. Such fences, they said, made access nearly impossible and unsafe.

  But some attitudes have changed. Citing the policy report, Stream Access in Montana, May 2006, conducted by the University of Montana, Public Policy Research Institute, “Recreationists and landowners alike are now acknowledging the advantages of allowing legal fencing (as defined in law, 81-4-101, MCA) up to bridge abutments. For landowners, such fencing is generally easier to install and less expensive to maintain than fencing across the stream channel because it isn’t subject to seasonal runoff and debris jams. For recreationists, fencing to the bridges means fewer fences across the stream, which is safer, more convenient, and more aesthetically pleasing.” 

  Speaking to the MFWP, Region 3 Citizens Advisory Council, the sponsor of HB 133 Rep. Debbie Barrett said, “We need to clarify stream access and not weaken the current law. In Montana it is up to the private landowner to keep livestock in but it is against the law to set up barriers.”  (FWP, Region 3, CAC, May 3, 2006 Minutes) 

  At a Montana Fish, Wildlife and Parks Commission meeting on Nov. 5, 2005, the majority of public testimony supported the idea that a standard “legal fence” as defined in law may not unduly prevent access. However, at issue were the fences in some cases that were intentionally built prevent public access: high-wire posted fences, electrical fences and high board fences.  The public said access mechanisms such as a pass-through, stile, gate, or PVC tube sleeve over wire would be safer and save wear and tear on the landowner’s fence. Some landowners, county commissioners and a policy advisor for Gov. Brian Schweitzer agreed to the advantages of the simplest of such accommodations and also the need for a “legal fence” that can contain livestock but not elaborate barriers to keep the public out on a legally-defined public easement. Most attendees also recognized that some rights-of-way may simply be too rugged due to natural terrain, or have unsafe conditions that make it impractical to provide access at every point where access may be legally possible.
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