In Sheeps Clothing:
I-154
You may remember being approached outside 

the grocery store this spring by people 

collecting signatures in support of a Citizens’ Initiative with a sales pitch something like this: “Do you think the Government (with a very big G) should be able to take your private property away so they can turn around and give it to a corporate box-store for development?”  

  If you were, you probably had the same response as thousands of other people – “no”.  “Then sign right here and  protect your home by supporting I-154…”  And lots of people did, thinking they were protecting their community from the long economic reach of global retail stores.

  But what hides under the surface of I-154 is language that could turn Montana upside down, cripple our Government at all levels and rollback the public’s efforts to enhance communities, preserve Montana’s hunting and fishing heritage, and protect wildlife and water from harmful, unmanaged development.  

  The genesis of the very effective box-store sales pitch was a supreme court ruling, commonly referred to as the “Kelo” ruling, which found that local officials can use the power of eminent domain to condemn homes in blighted neighborhoods, then turn around and hand it over to private interests for private development in the hopes of boosting tax revenue and improving the local economy.  

  Even though the Fifth Amendment to the Constitution ensures the public is justly compensated for any land taken for public use via eminent domain, it’s hard to swallow a ruling that benefits already well heeled and politically well connected developers.  

  But no matter your opinion of Kelo, the fact remains – supporters of  I-154 are using the public’s emotional and cursory understanding of eminent domain and the Kelo ruling as a smokescreen to get at a much bigger issue – what it is referred to as “regulatory takings.”

  This is the idea that any regulation or action enacted by the state, county or a municipality, that restricts the ability of a property owner to, say, build a hog farm on their 10 acres next to the elementary school, constitutes a “takings” of private property.  

  If I-154 were to pass, then the responsible government office would have to either find the money to compensate the landowner for the potential pig farm revenue lost or waive the regulation that restricts the development of the pig-farm. 

What Does This Have To Do With Wildlife, Hunting and Fishing?
  Other examples include fee hunting or outfitting on private property.  Let’s say a landowner has been charging access fees to elk hunters for years or an outfitter has been operating on private properties.  During those years Montana Fish Wildlife and Parks (FWP) had been issuing permits or tags to manage the area elk herd based on sound science.  But then in 2008, research shows that FWP needs to reduce the number of tags or permits issued in order to manage the elk population for optimum health.  This reduction in the number of tags or permits would in turn reduce the number of hunters and therefore reduce the income of the fee charging landowner and/or the client charging outfitter – fewer tags or permits, means fewer hunters and clients, which translates into less money for the landowner.

  Many attorney’s believe that if I-154 were passed, then in these scenarios FWP would have to either (1) issue the same amount of tags or permits as in seasons past, no matter the health of the elk population, or (2) FWP would have to pay the landowner and/or the outfitter for revenue lost every season until the elk population was healthy enough to sell the same number of tags or permits issued prior to the reduction in hunting opportunities.

What About Game Farms?  
  With the passage of the sportsmen’s game farm reform initiative I-143 in November of 2000, the issuance of new game farm licenses was halted, existing licenses became nontransferable and the shooting of game-farm animals for a fee became illegal.  All this was supported by the public because the state has a compelling interest in protecting the public’s wildlife from disease and preserving Montana’s heritage of hunting wild, free roaming game.  

  Luckily I-154 is not retroactive, but there is an interesting piece of language that may open a loophole for game farmers.  Section 6 part (2) of I-154 states: “If the right to use, divide, possess, sell or improve real property is directly impaired by a government regulation after the effective date of (this Act) the owner of property shall be entitled to just compensation..” “Just compensation…” includes “…economic loss to private property.”

  So, I-154 passes, and then let’s say that a game farm operator decides to begin selling the opportunity to shoot captive game farm animals.  A law is on the books (87-4-414 (2) Montana Code Annotated) that prohibits “the shooting of game animals or alternative livestock…” meaning that the right to “use” property for a game farm shooting operation has been restricted. Many attorney’s believe that because of the language of I-154, the game farm operator could claim “damages” to their property and request “just” compensate from FWP, who would then have to compensate the operator for all potential revenue lost – which could range into the millions of dollars.  

  The potential impacts of I-154 to the state of Montana are just now being examined and the examples above are just a few of dozens of other possible scenarios where the public looses.  The real impacts of I-154 have not been explained by the initiative’s backers and neither has the source of the campaign’s funding – ironically called “Protect Our Homes.”

  Media reports have confirmed that a group calling itself Montanans in Action, lead by Trevis Butcher of Winifred, has received $200,000 from a New York City real estate mogul who has been quoted in the media confirming his contribution to the Montana effort.  It has also been confirmed that Montanans in Action has funneled $600,000 to a similar campaign in California.  The source of that money and the reasons why it was funneled through the Montana group is still unclear and Butcher refuses to reveal the source of the funds.

  Meanwhile, in Oregon a similar kind of effort to mislead the public has been successful with the passage of Measure 37.  Just like Montana’s I-154, Measure 37 states that when land regulations reduce the value of property, the government must compensate the owner or waive the regulations.

  The New York Times reports that since the measure was approved by voters, Oregon property owners have filed 2,755 claims covering 150,455 acres.  If all the claims were paid, Oregon officials say, it could cost state, county and local governments nearly $3 billion. But when these elected officials are faced with either paying compensation or waiving regulations, the Times reports that they have routinely chosen to waive regulations.

  In Montana the impacts of I-154 are still being sorted out.  But its obvious already from preliminary review – the public should be alarmed at the sweeping implications of this initiative.  MWF’s preliminary assessment is that the initiative will severely cripple Montana Fish, Wildlife and Park’s ability to manage wildlife and public hunting and fishing activities may as well as lead to the elimination of regulations that are in the best interest of the public’s wildlife. In addition, I-154 could have an irreparable impact on the economic well being of FWP – an agency funded by sportsmen and sportswomen.  

  The North American Fish and Wildlife Conservation Model has worked for nearly 100 years, leading to the successful restoration of fish and wildlife throughout the country.  An immeasurable benefit for the public, our economy and our way of life – this model could be at risk. 

  Montana Wildlife Federation believes strongly in the protection of every citizen’s private property rights.  But I-154 is a bait and switch campaign seeking to take advantage of this belief and if passed will undermine our public land, water and wildlife heritage that belongs to all Montanans.

  MWF also supports the citizen initiative process as a crucial element of our democracy. But I-154 raises too many questions, is poorly written and could undermine the quality of life in Montana. What about community developed regulations that protect property owners and property values? These citizen created and supported regulations that protect property values could be rendered unenforceable and replaced with a system driven by individual economic interests – no matter the impact to the community. Why should the public be forced to pay their neighbors for refraining from activities that would be detrimental to the overall community. I-154 could destroy community developed regulations, partnerships and values. 

  There is no fixing I-154.   It CAN NOT PASS in November – if it does hunters and anglers could be looking at a bleak future.tc "I-154"
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