Montana Celebrates

20-Year Stream Access Law

  Montana sportsmen, sportswomen, river and stream recreationists are celebrating the 20-year anniversary of the “Montana Stream Access Law” (23-2-302 MCA) enacted in 1985. This law is one of those that benefits hundreds of thousands of people: floaters; anglers; families; children; wildlife enthusiasts; tourists; outfitters; and more have all been able to enjoy the many waterways and landscapes of Montana in their own ways. Unfortunately, a small minority of landowners would like to financially benefit from these invaluable public resources or who would like to privatize them for their own personal pleasure and do not view them as public.

  The law is a result of everyday citizens collectively standing up for their right to use and access our public resources beginning back in the late 1960s. In 1984, the Montana Coalition for Stream Access, including MWF, filed two lawsuits as the first attempts to secure the public’s rights to use Montana streams due to increasing public lock-outs. The monumental law was later codified by the Montana legislature following the two case rulings by the Montana Supreme Court. In these cases, two landowner defendants, one on the Dearborn River and the other on the Beaverhead River, claimed title to the banks and streambeds as private property believing they had the right to restrict public use of the rivers since the waterways flowed over their land. The court ruled against the landowners and the law today resulting from approved legislation, in general, states that: “All water capable of recreational use can be so used by the public, between the ordinary high water marks, regardless of streambed ownership”.  The courts further reinforced the Public Trust Doctrine and the rights of the state as identified in the 1972 Montana constitution which provides: “All surface, underground, flood, and atmospheric waters within the boundaries of the state are the property of the state for the use of its people and are subject to appropriation for beneficial uses as provided by law.”
  If the landowner claims had been substantiated, the public could have been prohibited from using state owned waters, public resources and they would have been required to ask and receive permission from every landowner who bordered a stretch of river or stream before on the water recreation was to occur. In the case of floaters, all landowners along the river would have had to give permission to a floater who would pass over their land. This privatization attempt would have quickly led to the commercialization of our public waterways and wildlife resources through privately charged fishing and floating fees. It would have virtually eliminated the general public from freely recreating on the rivers of our state. 

  Montana sportsmen and sportswomen were enraged at the attempt by a few landowners to take away their Montana heritage that had existed for decades under their broad claim of private property rights.  Montana Wildlife Federation (MWF), the Montana Coalition for Stream Access, Montana Trout Unlimited (TU), and other conservation groups rallied around the public trust principal that Montana’s fish, wildlife, free flowing waters, and public lands are owned in common by all Montanans to be shared and enjoyed by all people. Following the court ruling, the group developed legislation and organized a diverse collection of agricultural supporters, stockgrowers, landowners, river recreationists, hunters, and anglers that successfully passed the Montana Stream Access Law. 

  Outdoor recreationists have not intentionally sought to reduce or take away any private property rights but only to exercise our rights to enjoy our public resources. Through the 20-years three legal challenges have surfaced with each ending in defeat. For the most part, the stream access law has become an accepted way of Montana life but it is still a contentious issue. Bozeman attorney, Jim Goetz who has represented river recreationists and sportsmen in many of the legal challenges said, “recreational use of Montana’s rivers and streams is of vital importance both to the people of Montana and to our economy.”

Other Challenges

Bridge Access. In June of 1998, Montana Fish, Wildlife and Parks attorney, Bob Lane, submitted a letter to the Montana Attorney General requesting a legal ruling on public access at bridges state-wide. In April of 2000, Attorney General Joe Mazurek issued a five-part opinion. With the exception of a few localized county restrictions, it generally states: “The public may gain access to streams and rivers by using a public bridge, its 60ft. right-of-way, and its abutments.” Since this ruling three legal cases have ensued with no final court determination to-date. 

  One of the most recent cases is over circumstances on the Ruby River. The Public Lands and Water Access Association, Inc. filed a legal complaint in 2004 over fences that hour-glass across the public right of way to county bridges. The barbed wire and electric fences are not only a public safety issue but also constructed in a manner to intentionally restrict public access. The court has not yet made a ruling in this case. 

Mitchell Slough. For the past couple of years, as reported in the two-part articles in the June/July and August/September 2004 Montana Wildlife newspapers, legal debates over a historically documented side channel of the Bitterroot River, Mitchell Slough, have again enraged water recreation enthusiasts. Legal proceedings include failed state and conservation district permitting processes for private in-stream and channel rehabilitation work as a perennial stream and the determination of whether the Slough is an irrigation ditch or a branch of the river. As a ditch, the few nationally known private landowners including Hewey Lewis, discount stock broker Charles Schwab and others would be within their rights to close the waterway to public access making it their own private playground as they have done. As a stream or branch of the river the public would have the right to enjoy and access the Slough under the Montana Stream Access Law. A group of local citizens, business owners, retired foresters, a legislator, and sportsmen who were organized as the Bitterroot River Protection Association have legally challenged the loss of public access and the permitting process. In mid-July, a district court judge presided over arguments in a trial that could set a statewide precedent. Regardless of his as of yet undetermined ruling, an appeal to the Montana Supreme Court is a certainty. 

Celebration

  The waters of the Ruby River were higher than they had been in years when, on July 17, nearly 200 people turned out to float a controversial stretch of the river. Organized as the ‘Stream Access Celebration Day Float’ by the Public Lands and Water Access Association, Inc. (PLWAAI), Skyline Sportsmen Club and the Anaconda Sportsmen Club the float was intended not only to celebrate the 20-year law but to also bring public attention to the unresolved issue of erecting and attaching fences to bridges that raise safety issues and restrict public access to streams. Co-founder of the Montana Coalition for Stream Access and an officer of PLWAAI Tony Schoonen was the primary organizer of the 10-mile float. Tony said, “it was wonderful to see the local support, people from Anaconda, Sheridan, Butte and other areas of southwest Montana. We had families, legislators, anglers and non-anglers, kayakers, and business owners. The overwhelming support was a great display of people who wanted to celebrate the stream access law and who wanted to protest what we believe are illegal fence restrictions at county bridges. In any case, the float organized on fairly short notice was an indication of the general public’s high value for public access to the waterways of Montana.”

  Commenting on the 20-year stream access law history, Billings Rod and Gun Club member and recipient of MWF’s coveted Fred Carver Sportsman of the Year, Mike Whittington said, “ A book I recently read came as a poignant reminder of the freedom we enjoy on our wonderful rivers, why work by MWF and others in defending this freedom are so valuable. Bestselling flyfishing author John Gierach is telling of a float fishing trip on the North Platte River in Wyoming in the book titled, “At the Grave of the Unknown Fisherman”. 

“The local ins and outs include stretches of private land where you’re not supposed to get out and wade or even drop the anchor. They’re marked by small blank signs nailed to trees: red for private land, blue for public.” –John Gierach—

  Whether you are a floater, an angler, or a person that simply enjoys being on the many waterways of Montana, the Montana Stream Access Law is worthy of celebration. MWF stresses and encourages water recreationists to be good stewards of our resources and to show the utmost respect and courtesy for waterway private property landowners. Please don’t leave any trash behind, stay within the high-water marks, don’t harass livestock, keep pets under control, do not trespass across private land, and if camping, do so within the high-water marks and make sure your camp fire is out before leaving. Help us build goodwill with private landowners and ensure the Montana Stream Access Law.

